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Pursuant to Article 8 of the Library Law of Taiwan, a library may
enact rules regulating the rights and obligations resulting from the
utilization of the library, namely the “relationship of utilization.” This
provision grants the library the power to enact so-called “rules for use.”
However, the normative nature of the rules for use enacted by the “public
library,” which hereinafter refers specifically to those established and
maintained by the government, and the scope of the relationship of
utilization subject to the rules for use are still unclear. Since the current
administrative legal system in Taiwan has been deeply affected by
the German jurisprudence, this article, in light of the German law,
is to discuss in depth two themes: the normative nature of rules for
use enacted by the public library (the form) and the relationship of
utilization regulated by the rules (the content). Therefore, it is argued
that the rules for use enacted by the public library have nothing to do
with the library’s legal type of organization, regardless of the rules’
form or content. As for the normative nature, since the rules for use
are enacted under the authority of the above-mentioned Article 8§ of the
Library Law, there exist fewer problems as long as they comply with
the principle of legal reservation (Grundsatz des Gesetzesvorbehalts).
As far as the public library’s rules for use in Taiwan are concerned, it
is more important as to whether the regulated relationship of utilization
can satisfy the purpose of establishing public libraries, and whether a
user’s right and obligation concerning the relationship of utilization can

be consistent with Article 8 of the Library Law and other provisions.
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HRTESEARER . THEASE, - TRERE ) K THEARER
Wik ) & o EHEEE FERER T EERMRAT ) BORUE o AL AR B
N Z FEARHIRERI BRI - IR AL EBIEZ ARV TS ERE - i
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HAREIAZR > B e AR S A R M 307 B (R S R A ] S R o
i M {E RS > TR R A SRR RS EE S -

MEFRBIA LRSI o (R EEZ EBEZE R 72 (Lin, 2009, pp. 151-
152) o m{ERMMA TEiFE ( Bundesstaat; federal state ) | f& ] fY
» BEARIERIGZ R IR (R - 16 M2 B M B AR - F LUK #l R e
S & rEEEFERE - HEEHMATRERSHT BiaEE - A
FREFE - B2 A RS A L@ FAE (offentliche Bibliotheken ) ©
AN XHREHEAIEEFRE - NMEETHE & FE A6 A

( Benutzungsordnung ) - i HAHRIRIEE AR A > 417 BRI 25 RY
e RIASILLUN 2098 > #LL T 2 (Rechtsvergleichung;
comparative jurisprudence ) | #iE; > {EFEENEGZ B o BB A LEE
A (o AR R s M B B N AR EE T E AL

RMAES—HH > REFRTIALEEZEEHE - RIBEEFEE R4
EE2VEE2FHME  [RAIE TS R TRAOL ) ROEEEEIZ o HRRATI A
E=AE - BRTEBEANEZER - B A EIRE K a3 50 AR AR AR
#WEES  WRHHEEEE HHEENATLALEFEE R ILE - FA

1. BRAESFAE > EEETI6EA L BE Lt EEMR (Thiringen) -
BETEAR « ZNEFF (Sachsen-Anhalt) JHEFR (Hessen) ZE3MEFHS - #£20084F7 H s
AHE A o DU R R R AR B AR R - BE = B A AR R AR
ZEREEAN Y » RE R B fE R E A 1€ ( Deutscher Bibliotheksverband; DBV )
FA20065E FrfE Ay T B A A M i 5% ( Bibliotheksgesetz -- Musterentwurf) |
EHE - BERZEXRE - 2 EE M, http://www.
bibliotheksverband.de/dbv/themen/bibliotheksgesetze.html#c2316 ( g HHA :
2011/3/31) -

2. BRUL - B E0 H KR E S A RS SR AE - M fY20024E 10 H28 H BLA (91) ik
(=) FHINS61I8HRSRTAIE & " 2 Il # AR b B AL e | BE2) - IR fE
MFZ 34 - BEHER T » B RBIREE A © http://www.ncl.edu.tw/public/
Attachment/7112810545171.pdf (_E#8F M : 2011/3/31) -
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2009 > EH1013-1014) - fELk > B ~ #J7 HiGERG M AT - B
RREZAEER > LHEREARFRERGZEN > MEE " A
(Bl AEsyhzEEAE - IRIEAESE) & Y, (A NEEY
FRIZER -~ TR R MESE ) PTa LRV RIAME TGS - ARSI 2
Fr (B > 2009 > E1010-1012) - HA{EG—EE - HRAE SV
DR HE AN RFPE 2 IR R HE - BB 2 A RETE R — TSR 255
HIBALE » TR " BERHRBAGR ) o BLoh - ANE BV R E I — R BGR
FRFIGFRETE TR AREAT, o BEER -

EARE - REAEHERERE  FHAREEEBRESR  2REGE
M AREEYTERA TTEOEZ &I, ZfEiYOtto Mayer (1846-
1924) - HFTEIZEA /A& 5EY) (offentliche Anstalt) | f#f7:& (Mayer,
1924b, pp. 268-295) » ¥ HZES (Maurer, 2009, pp. 604-609) ; [
NEBEYLL T AN (Benutzungsordnung ) | L& T R LR
( Benutzungsverhiltnis ) | FYEREL » {2tk B EEEZF (Gurlit,
2010, pp. 826-831) > JhERNRKEMRZEBNEZE EER (-
2009 - H1017-1032) mREAHRHME . TEmig kg - w8mMk > T A8
Y~ TR R TR & BRI BIE R AR W
INTLAFE EE AR = ([ E IS -

— - Otto MayerB:g Z 4R

R MayerfgB il R P ak 02 o BESREARATEOE - HI
FEEAR 5 » % SR EHRHHLER (Chen, 1994, pp. 14-15; Papier, 2010,
pp. 872-873) - MFBNE LI B E I LI » Mayerf NI » &
HEATERRES R (A

Em
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1oL E M Ry — M AR A AR A T R AL N IREL B AT R I E &L
IS HEEEAKE » AlHAERIINEE - RBEMEMAE EELIE
BB ATEENE - R — B FROLBEYI - BHE T A%
( Korperschaft des dffentlichen Rechts) | 5z T /\iERAE (Stiftung des
offentlichen Rechts) | SEFIfEEAEE FEVAGERYEARLS « AR AL
BEAEME o IREELC HEY » A2 AEINE ERIR SCLUA B2 &
ae AR mREARRERBEY  REETEGREME - £EF
Rt N\RFFERG A " ABY) 2 Eas  WEEE > @IEaMayer
Fifd > (SR — RN e 2 R A S0 (8] B/ 37 o [ DA SIN Y 55— Fe i
i T AEEY) ) WIRHARE B2 BT/ TE AT (Laubinger, 2001, pp. 651-
652) - MAEZ » DABY)c EGiEmiett N R ERS @ 28
THCRAFE AR ILEF S © BOGEETEE N/ E RS EER—
T TR TR - RS — (R - 5 (i R AR R E (RS - NER
A T DY) AR AE AN R EIRES ) BURE AEEAM -

RIMAES— 7 > Mayerfrig Hiy " A&EY &+ > 20 At
it ARRIERIFESE —ERERINI S — g HC ERE - MhaEsE =g
HES  HE LALE  AFMAEDAEYE£580 T A #HAR
AR5 - B0 P B R (R G - BEREE (B A ERT
Mayer 18152 BE R RF 5 7T BR G B2 & 55 M B AT B % ] L T BRI PR 685
St o TSRS BB H RIS R (Chen, 1994, p. 15; Forsthoff, 1973, p. 494;
Laubinger, 2001, p. 650) -~ H2RIAEFKIEE > dlZMayer#f i
EEAEEY) A AR R T IR - RIBRLEL - K
TABE R NRIHE A& Yy i L3t i > B N ERPT 38 48 T 22/ |
HE B G1E » FRZ BLAH B B R g B R RIS » — R
Firsl TR RIFE JIRE1% (besonderes Gewaltverhiltnis) | 4 ( Mayer, 1924a,

3. FEEHA TRbE R TN ZHEGH THE, HIE TWE LS - SRS
VERotBE L T BT > o DR ERERE S L FT&RE - 7RIt BlanFkE] R EE45
R RS8R R B SO R ER 65 R HE - Blar i@ "k, B TEAE , fERCCE
IR RS

4. {RIBERETTEGEZ (Maurer, 2009, pp. 181-184; Stern, 1988, pp. 1376-1394)
T B2 ERE R IR BT BGE SRR (SRBE > 2005 » H216-239 5 PR
2009 > $H222-240) - BZE ~ T EIGETE - JSREHMAE IR > KEA
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AR = R E B 5% (Chen, 1994, pp. 29-31; Wolff, Bachof, Stober, &
Kluth, 2007, p. 342) - & TR RIRETIRAGR . & > J9EEIEEH A 194
REALIREF AR G > HEEDEH R AR BRI S - DO R ZEF R
il B A7 3 F O S R H R R PTa gECERE M sk A 48 o (H4h
e MR 5 FIEI2 S WA 2 D BFRYZER] - Mayer{SEZHR{H A BN
BEYIM T RE R R B G  A AR T ARG A ERY
TEIRALE ) A EEHEDES AR > M FEARERENAEE TR
AIRETIRAGR ) BEEERERTER » HRILEBIGY - BA N RBE - B
I pTaE T RERIREIREGR ) o HIEERALCE BT A A B
HR o AR ORI R G B AS 1 RIBE— 30Tk HEEIRYE AR E
NEEY) EHRRNEE 2D ESRR - IR Bt -

Mz ST EEY) - MayerfVER > S ZAETEREHHE A Y]
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% TIRZEREEBEGAAAER T HERRR SEHEEERME - ARERERA
KRR VEE— S HIET - MayerYB R - fEILESAER T - BRI
RS e » [AIACE A AL A EFEE AR L - R Z 1
B Ry BV R IR T BOE S > A0S DL FEHE IR A 378 FL [ FH AR R
Ry NEEY)Z — TR R EHE AR - o H A B R e A B AR
O AR Bl B BARSR B E A7 » itk » R ITEGER - BitE
ZEMayerE R - CEREREE 5 DUN G THEE - BUERRH
BN [E] 2

REA@SMEENZE ) > AEEHTEHRFENEBRREST » LA
By - JRENFTEE T AMEJT (6ffentliche Gewalt) | - B2 FILE AR R
f&i iz ZARER] (Grundrechte ) BYRRM] - A SFHKIETTEUR AN (Grunndsatz der
GesetzmiBigkeit der Verwaltung) - ij ARZHEFEZ /ARSI E R - MG REFR
7% (Rechtsschutz) (YRR - EHEA o EREHEHIARIGAEFTE A R ZECRIR
ik T —f%HEJIBE{R (allgemeines Gewaltverhiltnis) | o [ifHEFALL » T HFRIBEST
BfR ) MGmHIEY R > FERr g 2 AR BlanAE el NS RIS 2 R -
BN R BRSO AT ERE OISR - ARE » HlEi R A HERE
FR F SRFEAFERICR IR ~ MR TBUR R R AMEF RGBT SEAT A - MERL > BEAREHE
AFESTC S E B ST B I B4R - AR T — i ) ARPTSZRy SO SER TR
A RS - RImsRE R T RERIREIRGR o DUREER] -
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RHAR - g =¥ Es (Laubinger, 2001, pp. 653-657; Schmidt-ABmann
& Rohl, 2008, pp. 85-90) LHEFHE - AIEHRGN - H5L » PIUITERR
INTLANIEBIERE o HIEHTBE 2 T A T SO BRI M R i R R R
[ PR R REREEE R —EATF T RRESE AR ERE
mEE & NEY)PE B T /A 3LE3% 0 (Offentliche Einrichtung) | o 7R >
iE (AR SRS - 2AMHR TIRE , WEN THr, S
THERRLL TERS  REEAR TEEA ) (ERIRIERY T A ¢ BRI
REEHMER EEEER - AIFEATR o KRS (@R BE o MR
W > HEEBALHEE R IRBENSEBAIERENE  MEFZA
HEFTEAF TR - MayerfJ/ N &8 Ham A5 [ 3 - S8 thiE
B A F I T {181 g 1o ) RS R By — 5 o 045 TE BT 2 L 3t it P R AR oA
5 ATIAEEEFEER T EA (=PRI ) A% B TN (=
A ARACR) DheE ) - WRTEER IEMEME N RS L HEREL
BEEFFZONER » R RERHT A LA EFENERE
AT -

DL 2 2 2 ( Stadt Minchen ) 9T 7B ZEE ( Minchner
Stadtbibliothek; MSB) il : FH¥ A EZ /2 B AR Y 5% B A8/ B AL
BT HGERBEERTAS - HEEZEE AR 1RE1IE
BASRBAZE - B —EEEEA R R E A CE R T Ak, 7 -

5. TEEE R 2 EBR B IR B T BOEER b > A ERM B R B 4R o] LA BB AR
FHA ) Ref/EfRdE - REW&E531L " BRFITEC (Ordnungsverwaltung) | K TH&{Y

ITEC (Leistungsverwaltung) | WIAKH © AHEARTE LN MERERL SR - RENE
R BE R ARG 2 IRES - €T > Ael T ASEE L BURAG T —7E - HH
HITEETE TIRES L -

6. AHEMN AR ZFRIZEEN - DHRIA R EZIRE B m SR TE . &
REEHFLARETTR « fEt - T AN, 2B BRI A R 07 ~ 808 &
EHIRY AR - BEASE 0 LR ERENCE A SIBUGIRE - Y RS - DR
BEONRBER > T e R RS E ERESK o BB S G AT B — R
527 P v

7. BB BRI () SORR - 2 RLFER S it 2 8 S heeps//www,
muenchner-stadtbibliothek.de/stadtbibliothek/stadtbib-benutzungsordnung.
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(Bundesland) | Fith S EEEEE (Gemeinde) M'&E 2 "7 (Stadt) |
HIFTEE TR (Stadtstaat) | Sk (Berlin) R fl® @ HERAITLA
EEEE S —0 Tk e BE I [B #EAE ( Zentral- und Landesbibliothek
Berlin; ZLB) | - BETEH MM DO mMES BB EER T A% R
EEN O HEL—BE M EZEZREAEINIRE L - FRH—5
FH 728 [ ] 5 B B AR PR 53 &7 R 2009479 H $2 HH ARk [l 5 BE A T
PONHEEEHE ) 10 o BRILLASN » [EAKIR (Thiringen) -~ fESEAR - L5
(Sachsen-Anhalt) Bk (Hessen) SE{EE] H Fif O EFEE LR = #
M RIS AR R AT B ERE BB R BN RE - SR ER
PN, o TS E— DBt B NAYERR I E - SIEAE - #2038
e FFo o R T EBTEBCE S RN LA LB EH R 2R E T
FUE - EEW LEER R - MAARNSEE - BEERBREER N
1 FESEA S -

EWERTEZEEREE - EIELIBR A S A EZEEERTEH M
Re kR ¥ise - Hph o BOEF2RE1EBAEIZE " AL E £ 381
B EBAEREEEERTR ARBAERFCH 2 THe,y | 0 MK
(L E B B EREAE A L RSk > RBLEE H T BUEERELL T A
FLERNE | REATLASLEELR . B YNIEE - W FE MU B HH & E
TR R » (IR S ER N EZEE A FIA L - HEEL FRHESE
B BRERTHAII A EELE - BRI DIA Lo % - RIEHE
ARt S RIThEE > A FER I - BRI 2 (B AR EL {50 A RY B2
Rf% > Th R AR AR AN SRR > WA H — R A - B R R
RE o FEFEE LA ILE I BB R AT AL EEER S E T > ARE
2 WRKENEFRINS - BAtLEREA2ZEE -

8. FIMAE R (R FRRa I T2 " &0 f L AR R TEE » © H B UE R AM E
(Verfassung von Berlin) 55 155 1JE R A2 T « JE51 - S8R EIRIRYAR G » 1
A HeHg (Bremen) Jzi#EfE (Hamburg) -

9. 2 RO rh o RS FRE = AR G ¢ http://www.zlb.de/generaldirektion/stiftung/zentralbib

liotheksstiftungsgesetz.pdf (_FHHIH : 2011/3/31) Fr#bsk & Foakk o o @ EaE ik Ak
( Zentralbibliotheksstiftungsgesetz; ZLBG ) 1655 1IEE »

10. 22 R 138 ] 8 2 6 1 & f9uh ¢ http://www.bibliotheksverband.de/fileadmin/user
upload/Landesverbaende/Berlin/Bibliotheksgesetz-dbv-25-06-09.pdf ( _EHEHHEA :
2011/3/31) FrAAnZ bk e & A E AR -

NARE=FEANEESHEE 2R ERESEB M http://www.
bibliotheksverband.de/dbv/themen/bibliotheksgesetze/bundeslaender.html ( _F{gH
HA £ 2011/3/31) -
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PR HER— ARG - DURKREZHAI A B REF R - 5
o HERAATERAEEE LA RER T EAREF (Grundrechte) | Bl

"HEFHFE (Rechtsschutz) | RYBEH]  BRATTALEIFIEHH © i
EEE - HJESF TRETTEURRE] (Grundsatz der GesetzmiBigkeit der
Verwaltung ) | HYkaR12 o 781 fEHL—RIEE T - (ERIAYHT AR BT i
HERATTAREEERGFHAAMS T ARG fEE

IR R R E 2 > AL EE AR B H A BRI HE AR - &
JEREFEEANERERE - MRERETEFEAERT » A
AT [E] — ik N R BN B P TR EL R A SR 55 B Rt > bR s DA -
FEAh » R TEER AL AL EEZF AR R KA E B - HERE < 6 A BGREY
HEEANA - RORIAFTEER TR, ZHE - RS ALNEE
L HE S - RS EETTBURANZ 25K 2R OR 2 B it R gy 2t
ko ¥EI - FE T HBERUAHETRE - AR ERET YL
B ik F8EZ R

B fEEREEH (Gurlit, 2010, pp. 826-827; Papier, 2010, p.
874) - JhERMEZEBNEEAEE LSRR (RFE > 2005 0 H183-184 5 [
B> 2009 - H1017-1018) - QI HLEFEEFRS AL M - HAE

CATT MEE - MHBERIBERREE o R TR ) R > MR
P BRRIR - Eil > RAEREAGE R REE > (RFTEE T 1T ERL
1% (Verwaltungsprivatrecht) | FYSEIES ;| /A TLAYA HER G52 = HEFR
BUE T ERLEE S > HIEy 8 (R R Ay A BB [RA B
R AERRT » THEE AR A ETEERE @ EE—ERIRE (ArEs

12.BR TREIMETIRGR o B T R IRAGR ) B RIRIARE - 2 AR -

1 AEATBUREE LT TITEORAE ) ¥ FREEAESFIRI I RAE 2 U B A S TR
B o MERIE— S RFIRAT R U530 JERSAEF > HN RS - AESFIAT R EE
2% HIEE D CEF#E ) ZEAE EFEHFERZ S i AR E R R E
AIEEARER - [FRIRFREE (BRI 2009 > H665-666 ~ 669-671)
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THAEEAE ) - NEEHE-AIMERMERZRER - RI6E R
I ~ RAEME - IRBEREEIEZH T @R R (Gurlit, 2010, pp. 828-
829) - MR B A L HBARIN A < (R R R & 8 - FH A 8RR
EEA AR - QUG AMRR > FA R REREE A T E i e
FIEEL (Allgemeine Geschiftsbedingungen) | ' 5886 {EFFH HEEAR
B R AR A3 - K B A EFTIE BORL T i BT R AR
TARERCRFLAGRFI NS » HIESF A H#fE A B A PR R &R
BAGREIRTT « FEFEBIE S - A& Z AT A ILEF AR B AT - B
BREE » RIS P AR A ch Ry B PRDRy 55 S0 FAR BT E5 145 - BRI SR BA
MO EBESOEEE - TE TaRe A MR TRk R H
1% (privatrechtliches Benutzungsverhiltnis) 5 | ° o fHHE » R AES
PR GE ST 550 FH B (RS s TR JE AU IR > FIE RRAH 5 e i 58 R HR R Y
MEMEERNE  ERBESE L W EEFE S RE L HHAZE
" IELE BEE T LR EEAERERETE - B
Wtk fL (Chen, 1994, pp. 96-104) : X5k " HIAHE] (Satzung) |
& AEERE TFEGHAT (Verwaltungsvorschrift) | % o fRItZ 4
HEEAAE " FAlda% (Sonderverordnung) | &t 0 JhE T —ES
(Allgemeinverfiigung) | 0% 5 < ABRTEHEL - 1 H ARG -
HEES—TH » fEER)EEFHR NIRRT A EEEFE
PP AT AN B FEmm ] o KR TR B BL L An FFHUEL L » R HE - ANTE
T 15 38 {5k P N RE A 285 1 (o P AR ] JEL R i B /N s ] ) B2 3
PR 5 MR B AER B B R AR S EE] E 0T - WAEIUS

14, fEE RiE2 FrEE T iR 56k (Allgemeine Geschiftsbedingungen) | - AHH
RERBERESI AT T E ALK - R IRBIN S & R ER 2R T3
EERRNERE D RO SR AN TS HIE R T L RARHZN - B
RAETARBRE X RGMER - o | RREIHEE ANRE B LB BRI AR5 5
ARREESEY » R BRI SRR VR B 1 T R BOREE247- LRk H
i o FHER L - FEERESIEE A RGERYSRE 5 ME20104F W) Rk (Biirgerliches
Gesetzbuch; BGB) KIEEIES - BERERE L > FEBSCIER AFHE N Rkl
EE305EAEE3 10 -

G A AR g B8 S e 2 A 5 FH B HI] ( Benutzungsbedingungen fiir die Zentral- und
Landesbibliothek Berlin; BZLB ) 15537 » 22 HLAIPA b o 5% S I =5 A i v -
http://www.zlb.de/kunden_service/Rechtsgrundlagen/Benutzungsbedingungen.pdf ( [
M 2 2011/3/31) > DA 588 FH P AR S At 22 378 5 B R AR VA RIS 2 ol 5 B 52
FHH] (Benutzungsbedingungen fiir die Offentlichen Bibliotheken des Landes Berlin;
BOBB) #1653 » 2 AR EMMAE H AL, © http://www.berlin.de/
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1. Backgrounds

Based on the delegation of Article 8 of current Library Law, libraries
established by public entities and for public use (hereinafter “public library”)
in Taiwan enact various kinds of rules for use to regulate basic rights and
obligations resulting from the utilization of the library. Relevant legal issues
deserve further research. This article discusses two themes: the normative
nature of rules for use enacted by the public library and the content of rules
regarding to the relationship of utilization -- what the rights and obligations
between library and users should be.

Our current administrative legal system in Taiwan has been deeply
affected by the German jurisprudence. Besides, all levels of German local self-
governing bodies widely establish public libraries with various scales. These
libraries enact all kinds of rules for use, which are becoming themes of legal
study. This article approaches this issue with the perspective of comparative
jurisprudence, re-characterizing the nature and content of current rules for use

of public libraries in Taiwan in lights of German law.
2. Public library in traditional theory of “public institution”
According to traditional administrative jurisprudence, public libraries

are the same as public educational institutions like schools and museums, as
well as public service institutions such as hospitals and sport centers. They
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are all so-called “public institutions” (6ffentliche Anstalt). For specific public
purpose, especially providing people with public service, central governments,
local self-governing bodies and other public entities may establish long-term
administrative organization, assembling “persons” (persons who manage or
provide service in public institutions) and “materials” (hard and soft ware of
the public institution). These are main features of public institution. Since
public institution aims to provide service for people, the using of it forms
certain rights and obligations between the institution and users, which is
understood as “relationship of utilization.” In order to regulate the relationship
of utilization, public institution may enact “rules for use.”

Above opinion derives from German administrative jurisprudence. Otto
Mayer (1846-1924), the founder of administrative jurisprudence, developed
the concept of public institution, which is still strongly held until now. The
perspective that rules for use regulating the relationship of utilization, has
become the dominant discourse to address relevant issues both in German and
Taiwan. However, Mayer’s theory is not out of question. Especially, Mayer
interpreted the relationship of utilization of Public Institution as a “special
power relationship” (besonderes Gewaltverhéltnis), which is an opinion should
be abandoned nowadays. In fact, modern German administrative jurisprudence
has re-characterized the rules for use and relationship of utilization from other

perspectives. This emerging trend may deserve further study.

3. Public library under modern “public facility” theory

According to Article 2. Sec. 1 of our current Library Law, and in light
of German’s modern perspective, public library should be characterized as
public facility (6ffentliche Einrichtung) -- public entities integrate persons and
materials and establish for the purpose of providing public service.

The concept of public facility emphasizes the purpose of service, and
utilizes facility for public use as a way of service. As for the meaning of
facility in law of organizations, is not a question. The organizational problem
involves actually the legal character of the establishing or operational entities
behind the facility, not the facility itself. The traditional theory of public
institution originated from Mayer should be abandoned, because it confuses
the internal organizational issue with public entities and the external functional

issue with user-relationship.
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Moreover, regarding to the issue of rules for use and relationship
of utilization, we should also give up Mayer’s idea of “special power
relationship.” In other words, even citizens enter the library and use the
hard and soft ware as users; they are entitled to the protection of basic rights
and the mechanism of right-remedy. The public library should follow the
mandate of “rule of law principle” (Grundsatz der GesetzmifBigkeit der
Verwaltung). Two basic elements of rule of law principle are legal reservation
(Gesetzesvorbehalt) and preemption of statute (Gesetzesvorrang).

The current Library Law is an official law adopted by the Legislative
Yuan and Promulgated by the President. Article 8 prescribes, “Libraries
may formulate, on the basis of balancing the rights and obligations of users,
relevant regulations for handling services of reading, reference consulting,
information retrieval, document delivery and others of publication resources.”
On this basis of the delegation, all public libraries in Taiwan have now enacted
relevant rules for use to regulate concrete rights and obligations of users in
using the library. The requirement of legal reservation has been fulfilled.
However, most public libraries are established by local self-governing bodies
such as special municipalities, counties and cities, as well as townships and
county-administered cities. Therefore, on the basis of constitutional protection
of the local autonomy and the entitlement of “self-legislative power”
(Rechtsetzungshoheit) (cf. Article 25, Local Government Act), self-governing
bodies may directly enact relevant rules for use in the form of self-government
ordinances, to integrate educational resources within its jurisdiction, provide
more efficient service, and coordinate policies and purpose of various libraries.
This practice is not contradicted to the Article 8 of Library Law.

The content of rules for use of public library is to regulate the relationship
of utilization of the library. According to the requirements of legal reservation
and the preemption of statute derive from the principle of rule of law, library’s
rules for use shall not contradict to laws, ordinance, and local legislations.
Besides, the relationship of utilization, the concrete rights and obligation
between users and the library framed by the rules for use, shall satisfy the
principle of proportionality (VerhdltnisméBigkeitsprinzip) and the principle
of equality (Gleichheitssatz). Article 8 of the Library Law requires the
principle of “balancing the rights and obligations of users.” Therefore, the

best fulfillment of the principle is to require necessary connection between
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prescribed rights/obligations of users and the service purpose of the library
(principle of proportionality) and to treat every user’s rights and obligations
equally (principle of equality).
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